waR 8 1961

Neil D. Naiden
Genersal Counsel

Franklin N. Parks -

STATUS REPORT OH-BERYLLIUM CONTRACTS NOS. AT(11-1)-k62 AND k65

‘The following are the major mrtstanding problems under the Brush
(462) end Beryllium Co. (465) coxrbmcts.

1. Health and Safety. Both contmcts contain extensive provi-
adane nrvarine anfatvy and health atandarda. - Pnrthermare. hath
contracts contain Walsh-Healey Act provisions. Among - the health’
standards, the contracts contain a provision that the average in-
plant atmospheric beryllium concentration should not exceed 2 ;l
micrograms per cubic meter (2 ug/m3), a sbandard recommended by -
an ad hoc ARC advisory committee on Beryllium. On December 28,
1960thenepartmentofmborpubmhedstandm~dsmderthewaxsh-
HealeyAct The standard torberymmmthesamaathat:g
the' contracts. Despite the contractual requirement for 2 ug/
apparently contractors have never meintained a Level lover’
than 5 ug/m>. " Further, we understand thatthecontractorsare

:-\mabletolmrertheleveltobelmsug/ vithmxtinatalling

extensive additional equipment. "

If_the AEC should. en.force the contract requirement of
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2ug,/m3 the contractors may be required to ehnt down the™
- plant and install extensive. .and expensive additional equip-
ment. The duration of such & shut down and how it might
affect the Commission's beryllium requirements is not knéwn.
Further, anyooettothecontmtm for installing mew™™ ¢
equipment will be passed.on to the Government ‘through theis,
negotiated prices for beryllium. . This may be en: \mnecesee.ry
. o5t to the Government.sinée we.understand:that industridls
| hyglenists. (notwithsta.nd:lng.:the health standard in the ™ =¥ .-::
. ‘contracts and recently: gdopted, by the - .Departmentiof Labor):
" apparently do not feeli:hatthe vaelnawbeingmintained N
(5. ug/xn3) is msausraetm-,y ,

b Even ir the AEC thauld,,delete or revise the health pro- .
visions from the contrsct or refrain from enforcing them,
the Walsh-Healey Provigsions must remain .in.the contractsy:
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event ‘avoid the problems “mentioned in (a) above because oLl
the danctions. of the Walgh-Healey Act.. .
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Bince the Walsh-! Bealey}ct now _prescribes: the same healthm-.-a-» -_ i
standards £or’ :lnduatrialnseofberyllimve cen not mamy

A headqmrters'task heen jget up regalv: .thegc.pﬁoblem,s.
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2. Past Excess Cosis Under Diversion Article. The Brush Beryllium
contract provides that all beryllium ordered by the Government or
any of its contractors will be credited against deliveries to be
made under the contract. The contract also provides that: - "Allo-

cated beryllium should be 80ld . . . &t the" prices and in accordmce

with the specifications curreantly in effect for beryllium delivered
to the Commigsion under this contract . . . unless the contraector .
and purchaser egree on other terms and conditions or upeciﬁ.cations "
Apparently, Brush Beryllium has charged our contractors higher -
prices for beryllium thah, for ‘beryllium delivered to the Commission.
However, establishing the prices of beryllium at vhich the allo- .
cated beryllium vere s0ld may be difficult or even impoasible
because of the way the contracts for fabricated beryllium were
entered into by Brush and the verious contractors (the contracts

for fabricated beryllium between Brush end the various Commigsion
contractors call for fabricated shapes at specified prices without,
as we wnderstand it, eny reference to the prices of the beryllium
that is used to make up the febriceted .shapes). Finance will con-
duct a preliminary euwdit to determine whether the prices charged

our contractors for beryllium under fabrication contracts can be.
established and the mgnitude of the ‘over-charge, if eny. o

3. Current Status of Allocetiod and. Diversion Article. At present
Brush is providing, or has offered to provide, powder and . fabri- o
cated parts to a number of ALQ prime and subcoutractors as well

as to Carbide and the DOD. The question of the Comission's. right
to 1imit ingot costs in the prices for powder and febricated parts
teas 66111 open. Attempta a.rebeingmde to eliminate at least
part of the problem by requesting Brush end Beryl]ium Co. .%o, sub~
mit proposals for powder prices to be added to the contracts. ‘

4. Conflict' ot‘ Interest.‘ Hartin ,Powers, ormerly an empl.nyee‘ lt
€00 isnawenmlnyedbyﬁruahBerylliumCoupany Mr._ Povers admin-
istered both beryllium contracts while he was with CO0. : This ..,
raises & quéstion as to the propriety of the Commission's dea.lings
with Mr. Powers. An opinion was written by OGC on this matternand
Commigsion employees (and Brush) notified of subjects that should

‘not be discussed with Mr. Povers. ‘Brush hag recently- vrittcnm
- asking that DMA' reconlider 1ts opinion with regard to the propriety

ofPoweradealingviththaOmisaiontoobtainstockpmberymm
for Brush; and clarify the extent to which cmmieatim.vqm be.

permissible on other mb.:ect.a. DOE ARCHIVE8
5. Price Redetermination, . m contmets provma ror price .nedater-
mination annually... Although the dates .specified Yy the, .eontracts for -
redeteminaﬁiou of thae pricea have passed, no redeteminqtiox; t‘or FY
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The following are problems which are not considered to be out-
standing but ‘which we would like to note for your information.

1. Amortization of Plant and Facilities under Beryllium Co.
Contract. The contract contains a-provision which states in.
effect that the total costs of plant and facilities to bé
amortized under the contract shall not exceed $1,680,000. In
1958 the contract was partially terminated. .The parties agreed
on a settlement arrangement which will result in the contractor
receiving $2,377,000 for amortization of plant and facilities.
The Comptroller (eneral raised a question with the Conmission as
to vhy the 1,680,000 figure was exceeded. The gistof our reply'.
(10/31/60) was that the patrties intended that the $1,680,ooo
figure would be a limitation only in the event of complete pérw
formance of the contract and that it was not intended that this

,rigurewouldapplyinthecmottemination 8ince there was’

no cledr contract ‘provision to the contrary, we ccnclqdad that
effect must be given to the 1ntention of the partiea. '
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2. Unauthorized Hithdmval 'by Bru.sh of AEC InVentory. < Prior fo
May 27, 1959 the Commission-procured ell of its. ,req_uiraments for

‘febricated beryllium ghapes exclusively.: rrom Brush_ undcr CPFF’

Contract AT(30-1)~5k1.: Effective that date.all AEC ordérs, for
fabricated shapes were placed on & lump sum commcrcial basis ;
through Brush, Beryllium Co. or any other commercial’ courgse which
was evailable. Under Contract 5S4kl the Commission had accumilated
an inventory of beryllium (ingot, .powder and scrap). . When.a - -
physicel inventory of the material-was taken by the Comiacion,

1t was found that Brush had-used approximately $529,000 worth of
material on non-Contract Skl work without the epproval of the.
Comissions After investigation end consideration of the possible
actions that could be taken by the Commission. (including possible
criminal éiction) the Commission negotiated a settlement Mith
Brush for-all>material used by Bnmh vithom; authoritation. This
problem is considared cloced o DOEARCHIVFS
3. nusposal or Imkoy Plant.: :Prior to Decenber 31, 1?957,
operated the Govermment-owned lauckey Plant under a OPFF contra.cb
for the production of beryllivum metal. When ‘the Comission ter-
minated the contract as of Decexber 31, 1957, the Commission -had
no need “for the plant.  However, “becausethe plant. vas. eontaninated
1t5°-disposd) created ‘a problem:~ -“The Commisaion hag. dso;.ared it
excess to GSA but the ‘Commissicn still bas. standby,msponubmty
for the “plant.<-GS8A°has aedvertized-the plant: for:gale on;en aa is
whete 18-basis. “We understand.that-a:bid for $316,000;has been

-received ' by:GSA for the plant. ..We: understand from GSA that the’

¥orm AEC-818 (Rev. 9-53)

= _disposa.] Bchedule eaJJ.s for an:avgrd by . April Jo, 1961 and final
ormieEy closing [by April-20; 11961 PR occ:Js‘*A . [g‘/u/ B2t
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